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556 MICHIGAN LAW REVIEW 

trine and hold that even such covenants as are technically broken upon 
execution and delivery of the deed may be sued on by a remote assignee 
where the substantial damage occurs during his tenure. See Mascot's Case, 
i Leon, 62; King v. J Mies, 1 Marsh, 107, 5 Taunt. 418; Kingdom v. Nottle, 
1 M. & S. 355. For American cases see Richard v. Bent, 59 111. 38, 74 Am. 
Rep. 1; Coleman v. Lyman, 42 Ind. 289; Martin v. Baker, 5 Blkf. (Ind.) 
232; Kimball v. Bryant, 25 Minn. 496; Chambers v. Smith, 23 Mo. 174; 
Dickson v. Desire, 23 Mo. 151, 66 Am. Dec. 661; Lawless v. Colliers, 19 Mo. 
480; Winningham v. Pennock, 36 Mo. App. 688; Bets v. Bryan, 39 Ohio St. 
320; Devore v. Sunderland, 17 Ohio 52, 49 Am. Dec. 442; Backus v. McCoy, 
3 Ohio 211, 17 Am. Dec. 585; Hall v. Plain, 14 Ohio St. 417; Brisbane v. 
McCrady, 1 Nott. & M. (S. C.) 104, 9 Am. Dec. 676. This latter doctrine 
seems to work out more substantial justice since a covenant is not really 
broken until damages have been suffered. 

Deeds — Condition Subsequent — Agreement to Support. — Where a 
woman, seventy-two years of age, deeded her farm to her son on considera- 
tion that he support her, which he failed to do, and later contracted to sell 
the farm to another, making no provision for her support, it was Held, that 
this was a condition subsequent, and that the grantor could submit to the 
contract of sale without jeopardizing her right to rescind for breach of the 
condition. Gall v. Gall (1905), — Wis. — , 105 N. W. Rep. 953. 

While courts are more favorable to covenants than conditions, they 
usually construe agreements for support, maintenance, etc., of aged people 
to be conditions in order to hold the promisor to a strict account and guar- 
antee unquestionable care of the promisee. Richter v. Richter, in Ind. 456, 
12 N. E. 698; Soper v. Guernsey, 71 Pa. St. 219; Tracy v. Hutchinson, 36 Vt. 
225 ; Glocke v. Glocke, 1 13 Wis. 303. And as far as the plaintiff having 
a right to set aside the deed after submitting to a contract of sale by the 
grantee, the court said : "It was neither advisable nor necessary for her to 
enter into a contest with the owner of the option." Whatever the law may 
be the court seem to have rightly drawn this conclusion because of "her 
patient endurance of the defendant's wrongs." Courts are after all courts 
of justice though this fact is often placed second to rules of law and logical 
analysis. Knutson v. Bostark, 99 Wis. 469. 

Divorce— Alimony— Decree— Motion to Vacate.— The wife was granted 
a divorce a mensa et thoro, custody of the children and separate maintenance. 
The husband was absent from the state and was not personally served with 
process. His property in the state was sequestered to enforce the decree. 
On a petition by the huband asking that the decree be set aside and the bill 
dismissed, Held, that he was not entitled to any relief. McGuinness v. 
McGuinncss (1906), — N. J. Eq.— , 62 Atl. Rep. 937. 

In so far as the decree affected merely the status of the parties it would 
no doubt be good, at least within the jurisdiction, without personal service. 
In cases of absolute divorce the decree as to alimony would not be binding 
upon the husband when he was served with only constructive notice of the 
suit and the decree would not bind even his property within the state. 



